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Abstract: The contract of performing arts agent is the link that connects the employees and
the entertainment in dustry in the entertainment law. The "legal lock" of an entertainment
agency contractis tied to both the artist and the a gency. It has theoretical and practical
significance to study th e te rmination of the contract of performing arts a gent. From the
perspective of theory, I can sort out the e xisting t heoretical vi ewpoints and analyze the
advantages a nd di sadvantages of va rious vi ewpoints. F rom t he pe rspective of j udicial
practice, it can clarify all kinds of misunderstandings in judicial practice, so that the parties
seeking legal relief really get effective and reasonable legal relief, and promote the benign
development of the performing arts industry.

1. Introduction

There are three kinds of rescission of contract: rescission by agreement, rescission by agreement
and legal rescission right (including arbitrary rescission right). The termination of the agreement is
based on the autonomy of the parties, and the parties of the contract negotiate freely to terminate the
contractual rights and o bligations. T he a greed t ermination r efers t o t he ¢ ondition t hat one party
agrees to terminate the contract in the contract. When the condition occurs, the parties can terminate
the contract. T here are few disputes about the termination of the a greement and the way ofthe
agreed termination in the performance agency contract, so I will not repeat them here. Is it the right
of termination in legal termination that can easily cause disputes.

When the court determines that the performance brokerage contract has the nature of entrustment
and confirms that it is an entrustment contract, according to Article 993 of The Civil Code of China,
the en trustment co ntract can b e r escinded at any time by the client or the trustee. If the c ourt
considers the performance management contract to be a mixed contract, the court does not support
the parties to the contract to enjoy the right to rescind at will because it is not a simple commission
contract. [ 1] However, the existing views only deny the right to terminate the contract arbitrarily
according to the complexity of the contract content, but do not elaborate the reasons. The following
will elaborate on the reasons why the contract of performing arts agency does not apply to the right
of termination at will.
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2. Performance management of apply the right to terminate a contract ruled out reasonable
analysis

2.1 Violation of the fiduciary interest rule

The term "trustee's interest" refers to "the interests of the trustee arising from the completion of
the e ntrusted a ffairs, a nd m ust be the e xistence of a r elationship obl iges t he pr incipal t o
acknowledge the benefit of the trustee ". Professor Cui Jianyuan believes that when the trustee's
interest exists in the contract, the client cannot terminate the contract by arbitrary termination. An
entertainer should not be allowed to exercise the right to rescind at will.[2]

Because of the particularity of the performing arts industry, there is a close relationship between
performers a nd pe rforming a rts a gencies. Int he be ginning, a s e ntertainers of s tars, t he a gent
companies need to pay a huge price and cost to train and promote the signers. Moreover, because
the popularity of entertainers is related to their own characteristics and personal opportunities, it is
unknown w hether t he a gent ¢ ompanies ¢ an generate e conomic be nefits in t he | ater p eriod o f
contract performance. Performance agencies also take unpredictable risks with high investment. If
the purpose is only to achieve the trust interest, without any restriction on the artist as the principal
of the arbitrary t ermination of the right, this situation is to a bandon t he interests of the trustee
(performance a gency) att he e xpense of m aintaining t he t rust of t he principal ( performance),
favoring one side over another, contrary to the legal requirements of fairness and justice.

2.2 Entrustment contract elements and other elements of the contract together constitute a
contract as a whole

There are many contents of performance management contract, including many typical contract
elements, and the relevant content of commission contract is only a small part of them. The right to
rescind part of an entrustment c ontract ¢ annot be a pplied t o t he w hole ¢ ontract. P rofessor C ui
Jianyuan hol ds t hat: when a contractis not only an entrustment c ontract, but also i ncorporates
elements of ot her t ypes of ¢ ontracts, ¢ onstituting an anonymous c ontract, t he pa rties s hall not
exercise the right to rescind at will in order to protect the interests o f o ther t ypes o f co ntracts.
[2]When t he a gency appointment ¢ ontract w ith ot her t ypes of contracts, t he e lements of t he
elements of the agency appointment contract and other contracts together constitute the elements of
the unknow n c ontract, att his point, t he ot her t ypes of contract i nvolves t he i nterests s hall be
protected, and entrust part and other parts of the contract together constitute a contract as a whole,
the parts are not separate, The arbitrary right to rescind an agency contract shall be limited.

3. Performance management of the contract ""discretionary lifted"

Since th e r ight o f te rmination ¢ an n ot b e a pplied a rbitrarily to te rminate th e ¢ ontract o f
performing arts agency, Professor Liu Chengwei thinks that Chinese courts have created a new way
of te rmination o fth e contract o f p erforming arts a gency "discretionary termination" in ju dicial
practice. [3]Its connotation mainly refers to the performance management of the contract the parties
although t here is no a ny termination right, also c an not me et the contract or le gal te rmination
conditions, but the court will think performance management is based on trust relationship of the
parties of the contract, have a certain person dependent, therefore, when artists filed to cancel the
contract by a party the trust relationship be tween the parties has burst, the court will usually be
lifted.
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3.1 The elements at the time of discretionary discharge apply

In practice, the court generally considers the following factors in deciding termination power: (1)
there is no agreement, agreement or legal termination power; (2) one party to the contract (usually
the artist) through litig ation to te rminate th e ¢ ontract, c learly s tated th at it w ill n ot ¢ ontinue to
perform the contract (3) broken or lost the trust relationship of the performance brokerage contract.

As for the third e lement, th ere are precedents in practice th at a Ithough th e tr ust r elationship
between the parties is the basis and premise of c ontract performance, the lack of trustis not the
legal reason to enjoy the right to terminate the contract, that is, the lack of trust cannot reach the
fundamental breach of contract. T his view ignores the basis of contract performance and blindly
emphasizes th e s pirit o f's trictly abiding b y th e ¢ ontract, w hich ¢ annot ach ieve t he ef fect o f
promoting t he de velopment of t he p erforming a rts i ndustry. O nly on t he ba sis o f vol untary
performance o fthe contract ¢ an t he t wo p arties ach ieve a w in-win s ituation, t he uns ustainable
personal ¢ ontractual r elationship ¢ an not a chieve t he ¢ ontract obj ectives due t o ¢ ompulsory
performance. T he p erformance m anagement co ntract h as t he ch aracteristics o f co ntinuity, n on-
lossability an d t aking t he t rust r elationship as the co ntract el ement. T herefore, t he p erformance
agency contract belongs to the category of continuing contract.[4]Performing arts agencies have a
great i nfluence on p erforming arts w orkers, a nd t he r elationship be tween t hem i s ve ry close.
Performing arts b rokerage business is built on t he basis of trust between the two parties. If the
relationship be tween t he t wo pa rties de teriorates a nd t here i s no m utual t rust, pe rforming a rts
brokerage business will be difficult to operate normally. Therefore, I believe that due to the special
personality of the performance agency contract, it is not suitable for compulsory execution due to
the loss of the trust basis of the contract. Therefore, when the trust relationship between the two
parties is lost, the parties should support the claim of requesting termination of the contract.

3.2 The court determines the nature of the discharge

The court supports the artist's request for termination of the contract, which in essence supports
the "defaulting party" 's request for termination o f the contract, and its fundamental purpose is to
solve the contract impasse.[5] Contract deadlock usually refers to that the non-breaching party itself
has the right to terminate the contract according to the provisions of the contract law, but the non-
breaching party insists that the breaching party continues to perform the contract, but the breaching
party is unwilling to perform the contract and claims to terminate the contract. Clause 2 of Article
580 of the Civil Code does not stipulate the legal right to terminate the contract, but only stipulates
that both parties can apply for judicial termination when they cannot request continued performance
and the purpose o f the contract cannot be realized. T he parties only have the right to apply for
judicial te rmination o f'the c ontract, but not the right to te rminate th e c ontract. A fter the p arties
apply for termination of the contract, the people's court or the arbitration institution shall have the
power to decide whether to terminate the contract in accordance with the principles of good faith
and fairness in light of the actual circumstances of the case. Similarly, in performance management
and the dispute when the brokerage firm claims to continue to perform the contract, artists are not
willing to continue to perform the (acting contract is not suitable for specific performance of mark)
and claim to cancel the contract requires the court to admit that the breaching party discretionary
remove pe rformance br okerage ¢ ontractt ermination r ight w ay, t hus br eaking pe rformance
brokerage contract trade impasse.
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